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To All NALC Grievance Handlers

Job security is the most important employee guarantee in any collec-
tive bargaining agreement. Wages, benefits and work rules mean little
without contract language to protect the right to stay employed.

Discipline is a grave threat to a letter carrier’s job security. So the National Agreement restrains man-
agement’s disciplinary powers, proclaiming in Article 16.1 that the employer may not discipline or dis-
charge an employee unless it can show “just cause.”

NALC spends a significant amount of its resources grieving discipline, arguing that management
lacks the required “just cause.” Discipline can accumulate in an employee’s personnel file and lead to
discharge, so NALC may grieve to challenge any level of discipline, from a letter of warning to dis-
charge.

An NALC shop steward must research the facts and the contract before constructing an effective dis-
cipline grievance. Then he or she needs to articulate the correct arguments at the very earliest steps
of the grievance procedure. To do these jobs well a shop steward requires deeper and more detailed
information than either the National Agreement or the Joint Contract Administration Manual (JCAM)
provide.

NALC created this guide to help union representatives find that in-depth information and put it to work
challenging discipline. The guide summarizes more than 40 years of NALC experience with a com-
prehensive range of subjects related to discipline. It explains the key principles, contract language,
national settlements and arbitration decisions that comprise our own “common law” of just cause and
job security.

Sincerely and Fraternally,
Fredric V. Rolando

President
National Association of Letter Carriers

© 2014 National Association of Letter Carriers, AFL-CIO
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Navigating around the publication

The written text of this publication is one-hundred and fifty pages. If necessary, it can be printed out,
in whole or in part. However, it has been published as a DVD since its real value is that it contains
imbedded hyperlinks to assist navigating around the document and to access more than 500 arbitra-
tion awards, national level settlements, court cases and NALC publications totaling over 10,000
pages. To navigate around the document itself, it is usually best to go to the Table of Contents at the
top and simply left click on the section you are seeking.

The links in green will take you to another section of the document, for example: Nexus.

The links in blue will take you to an external document in PDF format such as an Arbitration Award,
National Level Settlement, or article in an NALC publication, for example: C-23828 , M-01444 or
NALC Arbitration Advocate.

Excerpts from the 2006-2011 National Agreement are indicated by gray shading.

Excerpts from the 2009 Joint Contract Administration Manual (JCAM) are indented and
indicated by blue shading.

Using the Adobe Acrobat Reader

This publication and all the linked documents are in Adobe Acrobat format. Using Adobe tools you can
search the individual documents and “cut and paste” text for use in a word processing document.

Users should modify the Adobe tools found at the top of each page as it is displayed. For example the
“‘next page,” “previous page,” “previous view,” “first page,” “last page,” “go to page,” “search,” and
“block” tools can all be very helpful. It is especially important to have the “next page,” and “previous
page,” commands. They will allow you to return to where you left off in this document after you have
viewed an external PDF file such as an arbitration award. To add commands, go to the “customize
toolbars” menu under “tools” at the top of each page. For additional help using PDF documents, con-
sult the Adobe Reader's help files.

” o« ” o« LEAN 1Y

Note to Readers

This publication is based on many previous NALC publications. It summarizes years of experience by
NALC officers, National Business Agents, staff, arbitration advocates and grievance handlers. It will
never be complete and we expect it to continue to grow and improve.

You can help us improve future editions by bringing any suggestions you have to the attention of the
NALC Contract Administration Unit. The suggestions can be as simple as reporting typographical
errors or broken hyperlinks. However, we would especially welcome your suggestions for additional
arbitration awards to include, additional subjects to cover or sections that can be improved, clarified
or expanded.



Chapter 1—Forms of Discipline

Article 3, Section B of the National Agreement gives management the right “to suspend, demote, dis-
charge, or take other disciplinary action against such employees.” This general right to issue disci-
pline is subject to the more specific provisions of Article 16. Article 16, Section 1 establishes the
principles of “just cause” and “progressive” discipline which are the subject of Chapter 2, below. This
chapter reviews the provisions of Article 16, Sections 2—8 which establish the authorized forms of dis-
cipline.

Occasionally, local managers use unauthorized and prohibited methods to discipline employees. A
commonly used unauthorized method is issuing “letters of concern,” “letters of instruction” and the
like. They are typically used by supervisors in an attempt to establish a paper record as the basis of
further discipline. The Postal Service has repeatedly agreed that all such “letters” are prohibited. See
M-00074, M-00387, M-00389, M-00390, M-00768, M-00706 and M-00912. If supervisors need to ad-
dress minor performance problems or irregularities, Article 16 authorizes only two methods. They may
hold a private, non-disciplinary “discussion” with an employee (see Article 16, Section 2) or they may
issue official discipline in the form of a letter of warning, subject to challenge through the
grievance/arbitration procedure (see Article 16, Section 3).

1) Discussions

Discussions, occasionally referred to as “official discussions” or “job discussions” are the subject of
Article 16, Section 2 which provides the following:

Article 16, Section 2. Discussion For minor offenses by an employee, management has a
responsibility to discuss such matters with the employee. Discussions of this type shall be held in
private between the employee and the supervisor. Such discussions are not considered discipline
and are not grievable. Following such discussions, there is no prohibition against the supervisor
and/or the employee making a personal notation of the date and subject matter for their own
personal record(s). However, no notation or other information pertaining to such discussion shall be
included in the employee’s personnel folder. While such discussions may not be cited as an element
of prior adverse record in any subsequent disciplinary action against an employee, they may be,
where relevant and timely, relied upon to establish that employees have been made aware of their
obligations and responsibilities.

The JCAM explains this section as Follows:

Although included in Article 16, a “”’discussion” is non-disciplinary and thus is not grievable.
Discussions are conducted in private between a supervisor and an employee.

Both the supervisor and the employee may keep a record of the discussion for personal use,
however these are not to be considered official Postal Service records. They may not be
included in the employee’s personnel folder, nor may they be passed to another supervisor.

Discussions cannot be cited as elements of an employee’s past record in any future
disciplinary action. Discussions may be used (when they are relevant and timely) only to
establish, that an employee has been made aware of some particular obligation or
responsibility.



Discussions Not Grievable. Although “discussions” are included in Article 16, they are not consid-
ered to be discipline and are not grievable. They are used for minor offences to make sure that em-
ployees are aware of their obligations and responsibilities. The contract specifically provides that
discussions must be held in private between the employee and the supervisor. It is not appropriate to
hold discussions on the workroom floor or anyplace where they can be overheard.

Discussions Not Citable. Discussions cannot be cited as past record items in any letter of charges
in a future disciplinary action. They may be used (when they are relevant and timely) only to estab-
lish, via testimony of a supervisor, that an employee has been made aware of some particular obliga-
tion or responsibility.

Both the supervisor and the employee may keep a record of the discussion for personal use; how-
ever, the notations are not to be considered official Postal Service records. They may not be included
in the employee’s personnel folder, nor may they be passed to another supervisor.

No Union Representation. Employees are not entitled to union representation during an official dis-
cussion. However, it is important not to confuse the “discussions” described in Article 16.2 with inves-
tigatory interviews. The purpose of an investigatory interview is to collect facts or to determine exactly
what happened, not merely to make employees aware of their obligations and responsibilities. Em-
ployees are entitled to union representation during investigatory interviews when an employee rea-
sonably believes that discipline could result from the interview. If an employee has any question about
the exact nature of an interview or discussion, the best advice is simply to ask whether it could result
in discipline. If the answer is yes, it is not an Article 16.2 “discussion” and the employee should imme-
diately request union representation. See Weingarten Rights.

2) Letters of Warning

Article 16, Section 3. Letters of Warning

A letter of warning is a disciplinary notice in writing, identified as an official disciplinary letter of
warning, which shall include an explanation of a deficiency or misconduct to be corrected.

The JCAM explains this provision as follows:

Letters of warning are official discipline and should be treated seriously. They may be cited
as elements of prior discipline in subsequent disciplinary actions subject to the two year
restriction discussed in Article 16.10 below. Arbitrator Fasser held in NB-E 5724, February
23, 1977 (C-02968) that a letter of warning which fails to advise the recipient of grievance
appeal rights is procedurally deficient.

Stewards should make sure that letter carriers understand that letters of warning are a serious matter
and should not be ignored or shrugged off. Copies of letters of warning are ordinarily placed in em-
ployees’ Official Personnel Files. If they are not for just cause, they should always be grieved. If man-
agement later cites an ungrieved letter of warning as an element of prior discipline in subsequent
progressive discipline, it is too late to argue for the first time that it was not issued for just cause.

Sometimes the most fair and just way to settle a grievance concerning a letter of warning is to agree
that it will be expunged from the grievant’s record in less than the two years provided for in Article
16.10 if there is no further misconduct. Any such settlement should specify the date on which it will be
expunged. Otherwise there may be later disputes over, for example, whether it is to be expunged one
year after the date of issuance or one year after the date of the grievance settlement.



3) Suspensions of 14 Days or Less

Article 16, Section 4. Suspensions of 14 Days or Less

In the case of discipline involving suspensions of fourteen (14) days or less, the employee against
whom disciplinary action is sought to be initiated shall be served with a written notice of the charges
against the employee and shall be further informed that he/she will be suspended. A suspended
employee will remain on duty during the term of the suspension with no loss of pay. These
disciplinary actions shall, however, be considered to be of the same degree of seriousness and
satisfy the same corrective steps in the pattern of progressive discipline as the time-off suspensions.
Such suspensions are equivalent to time-off suspensions and may be cited as elements of past
discipline in subsequent discipline in accordance with Article 16.10.

The JCAM explains this provision as follows:

Employees issued discipline involving suspensions of fourteen days or less will remain on
duty during the term of the suspension with no loss of pay. These disciplinary actions are of
the same degree of seriousness and satisfy the same requirements to be corrective
progressive discipline as time-off suspensions. Such suspensions are equivalent to time-off
suspensions and may be cited as elements of past record in subsequent discipline in
accordance with Article 16.10.

Suspensions issued under the provisions of Article 16.4 must advise the recipient of grievance
appeal rights.

The Postal Service has agreed that letters of warning must be used instead of suspensions of
less than five work (not calendar) days. If suspensions of five days or more are reduced
unilaterally, it must be to a letter of warning rather than to a suspension of four days or less.
The only exception is in cases where a suspension of less than five days is the result of a
grievance settlement. See USPS Letters M-00582 and M-01234.

4) Suspensions of More Than 14 Days or Discharge

Article 16, Section 5. Suspensions of More Than 14 Days or Discharge

In the case of suspensions of more than fourteen (14) days, or of discharge, any employee shall,
unless otherwise provided herein, be entitled to an advance written notice of the charges against
him/her and shall remain either on the job or on the clock at the option of the Employer for a period
of thirty (30) days. Thereafter, the employee shall remain on the rolls (non-pay status) until disposition
of the case has been had either by settlement with the Union or through exhaustion of the
grievance-arbitration procedure. A preference eligible who chooses to appeal a suspension of more
than fourteen (14) days or his/her discharge to the Merit Systems Protection Board (MSPB) rather
than through the grievance-arbitration procedure shall remain on the rolls (non-pay status) until
disposition of the case has been had either by settlement or through exhaustion of his/her MSPB
appeal. When there is reasonable cause to believe an employee is guilty of a crime for which a
sentence of imprisonment can be imposed, the Employer is not required to give the employee the
full thirty (30) days advance written notice in a discharge action, but shall give such lesser number of
days advance written notice as under the circumstances is reasonable and can be justified. The
employee is immediately removed from a pay status at the end of the notice period.

The JCAM explains this section as follows:



Letter carriers must be given 30 days advance written notice prior to serving a suspension of
more than 14 days or discharge. During the notice period they must remain either on the job

or on-the clock at the option of the Postal Service. The only exceptions are for emergency or
crime situations as provided for in Sections 6 and 7 below. Removals are also subject to the

Dispute Resolution Process Memorandum reprinted on page 15-20 of the JCAM. It provides
in relevant part:

Removal actions, subject to the thirty (30) day notification period in Article 16.5
of the National Agreement, will be deferred until after the Step B decision has
been rendered, or fourteen (14) days after the appeal is received at Step B,
whichever comes first, except for those removals involving allegations of crime,
violence, or intoxication or cases where retaining the employee on duty may
result in damage to postal property, loss of mails, or funds, or where the
employee maybe injurious to self or others, pursuant to Article 16.6 and 16.7.

Thus, when an Article 16.5 removal action is deferred, the employee remains either on the job
or on the clock until after the Step B decision has been rendered, or fourteen days after the
appeal is received at Step B, whichever comes first. This is true even if it results in the
employee remaining on the job or on the clock for longer than the thirty days provided for in
Article 16, Section 5.

Issues concerning the MSPB appeal rights afforded preference eligible employees are
discussed under Article 16.9 below.

The Article 16, Section 9 procedures applicable to certain preference eligible employees who have
appeal rights to the Merit System Protection Board (MSPB) are discussed in Chapter 3, Election of
Forums, below.

5) Indefinite Suspensions Article 16, Section 6

Article 16, Section 6. Indefinite Suspension - Crime Situation

A. The Employer may indefinitely suspend an employee in those cases where the Employer has
reasonable cause to believe an employee is guilty of a crime for which a sentence of imprisonment
can be imposed. In such cases, the Employer is not required to give the employee the full thirty (30)
days advance notice of indefinite suspension, but shall give such lesser number of days of advance
written notice as under the circumstances is reasonable and can be justified. The employee is
immediately removed from a pay status at the end of the notice period.

B. The just cause of an indefinite suspension is grievable. The arbitrator shall have the authority to
reinstate and make the employee whole for the entire period of the indefinite suspension.

C. If after further investigation or after resolution of the criminal charges against the employee, the
Employer determines to return the employee to a pay status, the employee shall be entitled to back
pay for the period that the indefinite suspension exceeded seventy (70) days, if the employee was
otherwise available for duty, and without prejudice to any grievance filed under B above.

D. The Employer may take action to discharge an employee during the period of an indefinite



suspension whether or not the criminal charges have been resolved, and whether or not such
charges have been resolved in favor of the employee. Such action must be for just cause, and is
subject to the requirements of Section 5 of this Article.

The JCAM explains these provisions as follows:

Article 16.6.B, which deals with indefinite suspensions in crime situations, provides the
following:

e The full thirty-day notice is not required in such cases. (See also Article 16.5.)

e Just cause of an indefinite suspension is grievable. An arbitrator has the authority to
reinstate and make whole. In NC-NAT 8580, September 29, 1978 (C-03216) National
Arbitrator Garrett wrote that an indefinite suspension is:

“reviewable in arbitration to the same extent as any other suspension to
determine whether ‘just cause’ for the disciplinary action has been shown.
Such a review in arbitration necessarily involves considering at least (a) the
presence or absence of ‘reasonable cause’ to believe the employee guilty of the
crime alleged, and (b) whether such a relationship exists between the alleged
crime and the employee’s job in the USPS to warrant suspension.”

e |f the Postal Service returns an employee who was on an indefinite suspension to duty, the
employee is automatically entitled to back pay for all but the first seventy days of pay. The
indefinite suspension and entitlement to the first seventy days of pay still remains subject to
the grievance provisions stated in Subsection (B).

¢ During an indefinite suspension, the Employer can take final action to remove the employee.
Such removals must be for just cause and are subject to Article 16.5, like any other removal.

Two Required Elements for Suspension. Article 16.6.A permits the Postal Service to indefinitely
suspend an employee it has “reasonable cause to believe an employee is guilty of a crime for which a
sentence of imprisonment can be imposed.” However, Article 16.6.B further states that “the just cause
of an indefinite suspension is Grievable.”

In the September 29, 1978 Decision C-03216, Arbitrator Sylvester Garrett wrote that an indefinite sus-
pension is

....reviewable in arbitration to the same extent as any other suspension to determine
whether “just cause” for the disciplinary action has been shown. Such a review in arbi-
tration necessarily involves considering at least (a) the presence or absence of “reason-
able cause” to believe the employee guilty of the crime alleged, and (b) whether such a
relationship exists between the alleged crime and the employee’s job in the USPS to
warrant suspension.

It also seems apparent that some alleged crimes could have no material bearing on an
employee’s ability to perform his or her job without embarrassment to the Service or im-
pairment of efficiency or safety. Yet, as the Service concedes, there must be a “nexus”
in any such case between the alleged crime and the employee’s job with USPS.
Whether such a “nexus” exists also is an obvious question under the “just cause” test.
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Arbitrator Garrett thus established that management must establish two separate elements to support
an indefinite suspension, not only a showing that it has “reasonable cause to believe,” but also that
there is a “nexus” between the alleged crime and the employee’s job as a letter carrier. He specifically
wrote that any regional arbitration awards holding otherwise are simply wrong.

Given those circumstances there was no reasonable basis for the negotiators to have
believed in 1971 that, under the last sentence of Section 3", a good faith belief that an
employee was guilty of an imprisonable offense in itself would constitute “just cause” for
suspending the employee without pay, so as to bar any retroactive remedial action.
Those Opinions of some Regional USPS Arbitrators in recent years which might be
read to imply otherwise seem, to this extent, to be in error.

In C-05983 Regional Arbitrator Carlton Snow? elaborated upon these two requirements as follows:
The Difference Between “Reasonable Cause to Believe” and “Just Cause to Suspend.”

1. A Two-Step Procedure: Section 4 of Article 16 in the agreement between the parties
provides for indefinite suspensions in situations involving crimes. According to terms set
forth in the agreement, management has a right to suspend an employee for criminal
conduct if it meets a two-step burden. First, at the time of suspension, the Employer
must establish that it had “reasonable cause to believe” an employee engaged in con-
duct for which the law provides a penalty of imprisonment. Second, the Employer must
determine that it has just cause to suspend the employee. According to the parties’ col-
lective bargaining agreement, the Employer cannot suspend an employee in circum-
stances involving crimes without satisfying the requirement of “reasonable cause to
believe.” Even if the Employer meets its burden of showing “reasonable cause,” it, how-
ever, has not automatically met its burden of showing “just cause.”

Reasonable Cause to Believe. In summary, in order to support an indefinite suspension, manage-
ment must show both “reasonable cause to believe” and “just cause™—a connection or “nexus” be-
tween the alleged off duty misconduct and an employee’s job as a letter carrier.” The issue of Nexus
is covered separately, below. The remainder of this section discusses the meaning of the phrase “rea-
sonable cause to believe.”

In C-05983, cited above, Regional Arbitrator Snow wrote the following concerning the phrase “reason-
able cause to believe:”

2. Reasonable Cause to Believe; No Presumption of Innocence: In order for the
Employer indefinitely to suspend an employee in situations involving crimes, it must
have “reasonable cause to believe” the employee is guilty of a crime for which a sen-
tence of imprisonment can be imposed. The issue is not whether the employee is guilty
or innocent. Article XVI, Section 4(A) expressly authorizes the Employer to disregard
the common law presumption of innocence deeply imbedded in Anglo-American ju-
risprudence. The Employer may ignore the presumption of innocence if it has “reason-
able cause to believe” an employee is guilty of a crime for which a sentence of
imprisonment can be imposed. That is the agreement of the parties. The point is that

1. The 1978 National Agreement was renumbered and indefinite suspensions are now in Section 6.

2. Arbitrator Snow also served on the National Arbitration Panel. When citing cases by Arbitrator Snow always be scrupu-
lously clear about whether it is a National or Regional level case

8



management need not wait for a court of law to act. Its interest in an employee’s al-
leged illegal conduct is different from that of society at large.

The Union contends, however, that Article XVI (4) merely clarifies the Employer’s right
to obtain a shorter than normal notice period to suspend employees indefinitely in re-
sponse to alleged criminal activity. It is reasonable to conclude that the parties intended
something more of the language in Article 16.6 than merely a notice requirement. Arti-
cle 16.6 clarifies the right of management to impose disciplinary action for criminal con-
duct before an employee has been convicted by a court of law. In other words, the
Union’s argument at lower stages of the grievance procedure, to the effect that the Em-
ployer had violated an employee’s common law right to a presumption of innocence
was inappropriate.

In circumstances where an employee has not been convicted of a crime, Article 16 per-
mits management to substitute its “reasonable cause to believe” that an employee is
guilty of criminal conduct. Management on the other hand, contends that its burden of
“reasonable belief” has been met when an employee merely is charged with a crime.
This position is not consistent with notions of due process inherent in the agreement
between the parties. Accusatory documents, standing alone which are based on one or
more person’s accusations, are not sufficient to establish a reasonable belief in an em-
ployee’s guilt. It is necessary for management to conduct an investigation in order to
establish its “reasonable belief.” Elements of that investigation will be discussed later in
that report. (C-05983)

Management’s Duty to Investigate. Most other arbitrator’s have agreed with Arbitrator Snow who
wrote in C-05983 that as a minimum, management’s investigation should do two things. First, it
should give the employee the right to explain or respond to the charges. Second, management
should independently investigate and not rely solely upon press reports, arrest or accusations. Arbi-
trator Snow explained this obligation as follows:

The point is that, in a case of indefinite suspension for criminal activity, even an ultimate
court conviction does not excuse management from its obligation. Management'’s obli-
gation is to be able to establish that it had a “reasonable cause to believe” the em-
ployee was guilty of the alleged charges at the time it placed him on indefinite
suspension. The Employer is not permitted to reason backward from a court’s later find-
ing of guilt that management had a “reasonable cause to believe” in the employee’s
guilt at the time it imposed an indefinite suspension. “Reasonable belief’ had to exist at
the moment of suspension.

After a diligent search, the arbitrator has been unable to find a case supporting man-
agement’s “reasonable cause to believe” an employee to be guilty of a crime based
merely on a bald record of arrest and arraignment. It cannot be denied that the charges
against the grievant in this case were serious. Those accusatory charges, however,
were all that management had before it. For example, had management interviewed
the grievant shortly after the incident or given him a chance to make a written state-
ment, the Employer might have had “reasonable cause to believe” the grievant guilty of
some level of assault, although probably not of attempted murder. Presumably, when
Mr. Eller and Postmaster McNeely decided to suspend the grievant, they knew he was

about to be released on his own recognizance.



Management, however, did not interview the grievant. While it would be unreasonable
and conceivably unwise to require the Employer to duplicate efforts of law enforcement
agencies, management has an obligation to make a good faith effort to determine
events and circumstances leading to an employee’s arrest. The facts need only be such
that would convince a grand jury to indict an individual, rather than the facts needed to
convince a jury to convict. The employer, however, needs more than merely an accusa-
tory document. Consequently the employer in this case did not have “reasonable cause
to believe” the grievant was guilty of any crime. (C-05983)

Similarly, in C-01516, Regional Arbitrator Holly emphasized that the mere fact an employee had been
arrested did not establish “reasonable cause to believe.” He places the burden on the Postal Service
to conduct a proper investigation. In the case before Arbitrator Holly, the Postal Service had informa-
tion that would likely have led to a conclusion other than an arrested employee was guilty of a crime.
Arbitrator Holly wrote

...Moreover, the Grievant identified seven alibi witnesses to both the Postmaster and
the Postal Inspector, and none of these witnesses had been contacted by these Em-
ployer representatives. These facts indicate: (1) that initial disciplinary action was taken
prior to the receipt of any investigatory reports, (2) that the investigation was cursory
and incomplete, and (3) that when the initial action was taken neither the Supervisor
nor the Postmaster had any factual basis or reasonable cause for concluding that the
Grievant was guilty of a crime for which he might be imprisoned. All that they knew at
the time was that the Grievant had been arrested. Such knowledge alone does not con-
stitute a valid basis for the suspension. (C-01516)

Back Pay in indefinite suspension cases is governed by Article 16, Sections 6.B and C.

16.6.B. The just cause of an indefinite suspension is grievable. The arbitrator shall have the authority
to reinstate and make the employee whole for the entire period of the indefinite suspension.

16.6.C. If after further investigation or after resolution of the criminal charges against the employee,
the Employer determines to return the employee to a pay status, the employee shall be entitled to
back pay for the period that the indefinite suspension exceeded seventy (70) days, if the employee
was otherwise available for duty, and without prejudice to any grievance filed under B above.

These provisions provide that if the Postal Service returns an employee who was on an indefinite sus-
pension to duty, the employee is automatically entitled to back pay for all but the first 70 days of pay if
the employee was otherwise available for work. The indefinite suspension and entitlement to the first
70 days of pay still remains subject to the grievance provisions as stated in 16.6.B.

In C-22652 National Arbitration Nolan resolved a dispute concerning the application of the back pay
provision of Article 16.6 C in the case of an employee returned to duty from an indefinite suspension
by a Step B decision. In that case a regional arbitrator had previously ruled that the indefinite suspen-
sion was issued for just cause under Article 16, Section 6.B. However, the criminal charges against
the employee were subsequently dropped. The Postal Service argued that since the employee was
returned to work by a settlement between the parties, it was not the “employer” who returned the em-
ployee to duty and that therefore no back pay was required. Arbitrator Nolan rejected this argument
as follows.

First, as noted above, Section 16.6.C is a compromise intended by the parties to allo-
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cate risks for losses when neither is to blame. They chose to slice that pie without re-
gard to relative fault; that suggests that the employee’s limited entitlement to back pay
is firm and fixed, and thus should not be affected by the precise method of reinstate-
ment. The only requirement is that the determination to reinstate the Grievant has to be
by “the Employer.” The Postal Service argues that the quoted phrase covers only a
completely unilateral, unpressured decision by Service. Neither the language of the
provision nor the sketchy evidence about its negotiation nor the few subsequent awards
interpreting that language lend any support to that claim.

“The Employer” can act in many different ways. Officials at many different levels may
have authority to make reinstatement decisions. Any official making such a decision will
necessarily be influenced by a variety of factors including the nature of the criminal
charges, the evidence supporting them, the manner of their disposition, arguments and
suggestions from the employee and the Union, the likelihood of a grievance if the Em-
ployer denies reinstatement, and the prospects for success if such a grievance goes to
arbitration. No decision, in other words, is totally unilateral. Union pressure, actual or
potential, is a normal part of the process. Moreover, any official’s decision is subject to
review in the Postal Service hierarchy and to reconsideration at any appropriate level.
The Employer’s determination can be totally willing or extremely reluctant, but the pres-
ence of external concerns and pressures will make the decision no less by the “Em-
ployer”.

Whether management makes a reinstatement decision before or after a grievance is
filed thus changes nothing. A decision to reinstate an employee made before a griev-
ance is a decision by “the Employer,” but so is a reinstatement decision made after. So
most importantly, is a reinstatement decision explicitly made to resolve a grievance. A
grievance settlement (at least one that does not purport to limit backpay under para-
graph C.) is no less a decision by “the Employer” than any other properly authorized
decision. (C-22652)

Back pay awards under the provisions of Article 16.6 are otherwise subject to the same regulations as
other back pay cases. See back pay.
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C-01512 Arbitrator Fasser, September 2, 1977
C-01516 Arbitrator Holly, March 6, 1978

C-03905 Arbitrator Weisenfeld, November 17, 1983
C-05003 Levak, February 15, 1985

C-05424 Arbitrator McConnell, January 10, 1986
C-05983 Arbitrator Carlton Snow, July 16, 1981
C-08024 Arbitrator Rimmel, May 20, 1988

C-10043 Arbitrator Williams, May 22, 1990
C-10153 Arbitrator Levin, July 24, 1990

C-10470 Arbitrator Goldstein, December 3, 1990
C-12749 Arbitrator Dennis, February 8, 1993
C-14959 Arbitrator Axon, November 27, 1995
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C-15784 Arbitrator Holley, March 29, 1995
C-22652 National Arbitration Nolan

6) Emergency Suspensions

Article 16 Section 7. Emergency Procedure

An employee may be immediately placed on an off-duty status (without pay) by the Employer, but
remain on the rolls where the allegation involves intoxication (use of drugs or alcohol), pilferage, or
failure to observe safety rules and regulations, or in cases where retaining the employee on duty may
result in damage to U.S. Postal Service property, loss of mail or funds, or where the employee may
be injurious to self or others. The employee shall remain on the rolls (non-pay status) until disposition
of the case has been had. If it is proposed to suspend such an employee for more than thirty (30)
days or discharge the employee, the emergency action taken under this Section may be made the
subject of a separate grievance.

The JCAM explains this section as follows:

The purpose of Article 16, Section 7 is to allow the Postal Service to act “immediately” to
place an employee in an off duty status in the specified “emergency” situations.

Written Notice. Management is not required to provide written notice prior to taking such
emergency action. However, an employee placed on emergency off-duty status is entitled to
written charges within a “reasonable period” of time. In C-10146, August 3, 1990 National
Arbitrator Richard Mittenthal wrote as follows:

The fact that no “advance written notice” is required does not mean that
Management has no notice obligation whatever. The employee suspended
pursuant to Section 7 has the right to grieve his suspension. He cannot
effectively grieve unless he is formally made aware of the charge against him,
the reason why Management has invoked Section 7. He surely is entitled to
such notice within a reasonable period of time following the date of his
displacement. To deny him such notice is to deny him his right under the
grievance procedure to mount a credible challenge against Management’s
action.

What Test Must Management Satisfy? Usually employees are placed on emergency non-duty
status for alleged misconduct. However, the provisions of this section are broad enough to
allow management to invoke the emergency procedures in situations that do not involve
misconduct— for example if an employee does not recognize that he or she is having an
adverse reaction to medication. The test that management must satisfy to justify actions
taken under this Article 16.7 depends upon the nature of the “emergency.” In H4N-3U-C
58637, August 3, 1990 (C-10146) National Arbitrator Mittenthal wrote as follows:

My response to this disagreement depends, in large part, upon how the Section 7
“emergency” action is characterized. If that action is discipline for alleged misconduct, then
Management is subject to a “just cause” test. To quote from Section 1, “No employee may be
disciplined...except for just cause.” If, on the other hand, that action is not prompted by
misconduct and hence is not discipline, the “just cause” standard is not applicable.
Management then need only show “reasonable cause” (or “reasonable belief”) a test which is
easier to satisfy.
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One important caveat should be noted. “Just cause” is not an absolute concept. Its impact,
from the standpoint of the degree of proof required in a given case, can be somewhat elastic.
For instance, arbitrators ordinarily use a “preponderance of the evidence” rule or some similar
standard in deciding fact questions in a discipline dispute. Sometimes, however, a higher
degree of proof is required where the alleged misconduct includes an element of moral
turpitude or criminal intent. The point is that “just cause” can be calibrated differently on the
basis of the nature of the alleged misconduct.

Separate Grievances: If, subsequent to an emergency suspension, management suspends
the employee for more than thirty (30) days or discharges the employee, the emergency
action taken under this section should be grieved separately from any later disciplinary action.

As a practical matter, NALC’s national business agents usually agree to schedule both an emergency
suspension grievance and a grievance concerning related subsequent discipline for arbitration at the
same time. However, this should not obscure the fact that arbitrators will consider the two grievances
separately, using different standards as discussed below. In fact, it is very common for arbitrators to
sustain an emergency suspension grievance and deny the related removal grievance, or the reverse.
This underscores the importance of researching and arguing the merits of emergency suspension
grievances separately from other related discipline.

Immediate Action. Article 16, Section 7 permits management to act “immediately” when emergency
procedures are needed. However, the need for immediate action must be balanced with manage-
ment’s contractual and legal requirements. In C-10146, also cited less extensively in the JCAM,
above, National Arbitrator Mittenthal wrote:

The “emergency procedure” is, as those words indicate, a recognition that situations do
arise where supervision must act “immediately” in suspending an employee because of
immediate risks or dangers which do not allow for the more time-consuming procedures
of Sections 4 and 5. Thus, Section 7 is a permissible variation from the conventional
suspensions contemplated by the parties. But it is a suspension nonetheless, one
which must be considered an integral part of the Article 16 “discipline procedure.”

My response to this disagreement depends, in large part, upon how the Section 7
“‘emergency” action is characterized. If that action is discipline for alleged misconduct,
then Management is subject to a “just cause” test. To quote from Section 1, “No em-
ployee may be disciplined...except for just cause.” If, on the other hand, that action is
not prompted by misconduct and hence is not discipline, the “just cause” standard is
not applicable. Management then need only show “reasonable cause” (or “reasonable
belief’) a test which is easier to satisfy.

One important caveat should be noted. “Just cause” is not an absolute concept. Its im-
pact, from the standpoint of the degree of proof required in a given case, can be some-
what elastic. For instance, arbitrators ordinarily use a “preponderance of the evidence”
rule or some similar standard in deciding fact questions in a discipline dispute. Some-
times, however, a higher degree of proof is required where the alleged misconduct in-
cludes an element of moral turpitude or criminal intent. The point is that “just cause” can
be calibrated differently on the basis of the nature of the alleged misconduct. (C-10146)

*kk*x
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Written Notice. Since management can place an employee on emergency suspension, no advance
written notice is required. However, there is still a written notice requirement. In C-10146 Arbitrator
Mittenthal wrote:

The critical factor, in my opinion, is that Management was given the right to place an
employee “immediately” on non-duty, non-pay status on the basis of certain happen-
ings. An “immediate” action is one that occurs instantly, without any lapse of time. Noth-
ing intervenes between the decision to act and the act itself. That is what the term
‘immediately” suggests. If Management were required to provide “advance written no-
tice” of the displacement of an employee under Section 7, it would no longer have the
right to respond “immediately.” The very purpose of a Section 7 “emergency procedure”
is to permit an “immediate” response by Management. The language of Section 7, by
necessary implication, means that no “advance written notice” can be required in a true
Section 7 situation. The notice requirement in Section 4 or 5 has indeed been negated
by Section 7. Hence, Management’s failure to provide such notice to [the grievant] was
not a violation of Article 16.

The fact that no “advance written notice” is required does not mean that Management
has no notice obligation whatever. The employee suspended pursuant to Section 7
has the right to grieve his suspension. He cannot effectively grieve unless he is formally
made aware of the charge against him, the reason why Management has invoked Sec-
tion 7. He surely is entitled to such notice within a reasonable period of time following
the date of his displacement. To deny him such notice is to deny him his right under the
grievance procedure to mount a credible challenge against Management'’s action. In-
deed, Section 7 speaks of the employee remaining on non-duty, non-pay status “until
disposition of the case has been had.” That “disposition” could hardly be possible with-
out formal notice to the employee so that he has an opportunity to tell Management his
side of the story. Fundamental fairness requires no less. (C-10146)

(Emphasis added)

Many regional arbitrators have held that even though written notice was provided, it was unreason-
ably late. For example, in C-10028 Arbitrator Sobel held that management could not wait to issue the
emergency suspension notice until the notice of removal was issued. In his decision, Arbitrator Sobel
wrote:

The Service’s argument that the issuance of the Notice of Suspension had to coincide
with the issuance of the Notice of Removal is untenable. Both actions are not only sep-
arately arbitrable but also have different standards of proof. In similar circumstances
within this arbitrator’s experience the normal delay between the time the grievant was
sent home, albeit on a non-pay status to await instructions and the receipt of such a
Notice ranged from one to three days.

Mistakes and failure for administrative reasons to issue notices within a reasonable
time do not provide adequate justification for delaying formal notification. Had this arbi-
trator acceded to the [Service’s] rationale for the delay, namely its desire to utilize the
same evidence as that cited in the Notice of Removal, he would be permitting on inter-
pretation of the LMRA which would allow the Employer to keep the grievant “dangling”
and his status undefined up to thirty days while it made up its mind as to what charge, if
any, it wanted to bring forth.
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Supporting Cases

C-09593, Arbitrator Howard, October 27, 1989
C-10028, Arbitrator Sobel, May 18, 1990

C-10146, National Arbitrator Mittenthal, August 3, 1990
C-10308, Arbitrator Sobel, August 15, 1990

Concurrence: Many managers believe that the need to act “immediately,” obviates the requirement
to obtain concurrence (see Article 16.8, Concurrence). This is incorrect. The same principle that gov-
erns the advance notice requirement in emergency situations also governs the application of the Arti-
cle 16.8 concurrence requirement. Although it may not always be possible to obtain concurrence
before emergency action is taken, it still must be obtained.

Supporting Cases

C-04156, Arbitrator Goldstein, February 22, 1984
C-05164, Arbitrator LeWinter, September 19, 1985
C-10110, Arbitrator Scearce, June 24, 1990

What test must management satisfy? Usually employees are placed on emergency non-duty sta-
tus for alleged misconduct. However, the provisions of this section are broad enough to allow man-
agement to invoke the emergency procedures in situations that do not involve misconduct for
example if an employee does not recognize that he or she is having an adverse reaction to medica-
tion. The test that management must satisfy to justify actions taken under this Section 7 depends
upon the nature of the “emergency.” National Arbitrator Mittenthal wrote in C-10146 as follows:

My response to this disagreement depends, in large part, upon how the Section 7
‘emergency” action is characterized. If that action is discipline for alleged misconduct,
Then Management is subject to a “just cause” test. To quote from Section 1, “No em-
ployee may be disciplined...except for just cause.” If, on the other hand, that action is
not prompted by misconduct and hence is not discipline, the “just cause” standard is
not applicable. Management then need only show “reasonable cause” (or “reasonable
belief’) a test which is easier to satisfy.

One important caveat should be noted. “Just cause” is not an absolute concept. Its im-
pact, from the standpoint of the degree of proof required in a given case, can be some-
what elastic. For instance, arbitrators ordinarily use a “preponderance of the evidence”
rule or some similar standard in deciding fact questions in a discipline dispute. Some-
times, however, a higher degree of proof is required where the alleged misconduct in-
cludes an element of moral turpitude or criminal intent. The point is that “just cause” can
be calibrated differently on the basis of the nature of the alleged misconduct. (C-10146)

Supporting Cases

C-10146, National Arbitrator Mittenthal, August 3, 1990
C-10364, Arbitrator Barker, October 30, 1990

Investigation: Often, emergency suspensions are the result of actions that require little investigation.
Management often has direct knowledge of alleged misconduct. For example, if an employee directly
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threatens his/her supervisor, or an employee engages in a physical altercation observed by manage-
ment, management may immediately order the employee off the clock and places them in a non-pay,
non-duty status. But not all situations are that simple.

In C-05204 Arbitrator Rentfro grappled with a case concerning an employee who had allegedly threat-
ened to kill a manager. The alleged threat was uttered to the employee’s psychiatrist, who then re-
ported the incident to Postal management. The employee was immediately placed in an emergency
status. No investigation was undertaken by management. Arbitrator Rentfro states:

It is axiomatic that management personnel have the right to protect themselves from
the fear of bodily harm stemming from bona fide threats of employees. However, before
emergency suspension without pay or some other discipline is appropriate, there must
be some evidence that the statement, as made, actually constituted a viable threat.
There must also be consideration of any mitigating factors which may be involved.
(C-05204)

Supporting Cases

C-05204, Arbitrator Rentfro, October 1, 1985
C-14497, Arbitrator Francis, May 20, 1995
C-15516, Arbitrator Axon, June 22, 1996

Charges That Do Not Meet Article 16.7 Criteria. Management may act overzealously when alleged
misconduct has occurred. For example, in C-01974 Arbitrator Schedler held that management had
misused the provisions of Article 16, Section 7*. The case involved a letter carrier charged with devi-
ating over one mile off of his route to eat lunch at his home. In coming to the conclusion that manage-
ment had misinterpreted the emergency procedures, Arbitrator Schedler wrote:

In carefully reading over the provisions of Section 5, there is a continuous thread of rea-
soning for an emergency removal. That thread of reasoning is that an employee should
not remain on the rolls if by his continual presence in the shop, he would negligently or
deliberately damage the Postal Service, or, injure himself, or injure other people while
on duty. That is the thread of reasoning for Section 5.

....Management maintained that an emergency suspension also applied to an employee
who was a detriment to the Postal Service. | do not disagree with that because the
word “detriment” means damage or injury; however, the damage or injury must be lim-
ited to the specific items listed in Section 5. (C-01974)

In his decision, Arbitrator Schedler rescinded the emergency suspension and reduced the removal to a

fourteen day suspension. Numerous other arbitrators have also held that emergency procedures can
only be used when the alleged misconduct concerns the specific items listed in Article 16, Section 7.

Supporting Cases

C-01974, Arbitrator Schedler, June 7, 1981
C-10146, National Arbitrator Mittenthal, August 3, 1990

* Note that at the time of the decision, the emergency provisions were contained in Article 16, Section 5.
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C-10293, Arbitrator Howard, September 26, 1990
C-10519, Arbitrator Hardin, December 26, 1990
C-10585, Arbitrator Render, January 31, 1991
C-10876, Arbitrator Sobel, June 4, 1991
C-10883, Arbitrator Dennis, June 1, 1991
C-17398, Arbitrator Erbs, September 30, 1997

Supporting Cases—Miscellaneous Issues.

Other issues often arise in emergency suspension cases. Listed below are additional supporting
cases sorted by subject.

Employees Actions Exacerbated by Management
C-05138, Arbitrator Rentfro, September 3, 1985
C-05242, Arbitrator Render, October 6, 1985
C-05823, Arbitrator Levak, March 11, 1986

Employee Failed to Cooperate in Investigation
C-10946, Arbitrator McCaffree, July 5, 1991

Lack of Evidence and/or Circumstantial Evidence
C-01503, Arbitrator Fasser, July 1, 1977
C-04812, Arbitrator LeWinter, March 28, 1985

Inadequate Charges
C-06710, Arbitrator Williams, December 3, 1986

7) City Carrier Assistants

Access to the grievance procedure by CCAs was clarified by the May 22, 2013 USPS/NALC Joint
Questions and Answers No. 32.

M-01819 USPS/NALC Joint Questions and Answers
32. Will CCAs have access to the grievance procedure if disciplined or removed?

A CCA who has completed 90 work or 120 calendar days of employment within the immediate
preceding six months has access to the grievance procedure if disciplined or removed. A CCA
who has previously satisfied the 90/120 day requirement either as a CCA or transitional em-
ployee (with an appointment made after September 29, 2007), will have access to the griev-
ance procedure without regard to length of service as a CCA.

Special rules governing the discipline of City Carrier Assistants (CCAs) were established by the Das
interest arbitration award. They appear in the 2011 National Agreement as Appendix B. Appendix B is
the reprinting of Section 1 of the 2011Das Award which created new CCA category.

2001 National Agreement, Appendix B
Section E. Article 16 — Discipline Procedure

CCAs may be separated for lack of work at any time before the end of their term. Separations for
lack of work shall be by inverse relative standing in the installation. Such separation of the CCA(s)
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with the lowest relative standing is not grievable except where it is alleged that the separation is
pretextual. CCAs separated for lack of work before the end of their term will be given preference for
reappointment ahead of other CCAs with less relative standing in the installation, provided the need
for hiring arises within 18 months of their separation.

CCAs may be disciplined or removed within the term of their appointment for just cause and any
such discipline or removal will be subject to the grievance arbitration procedure, provided that within
the immediately preceding six months, the employee has completed ninety (90) work days, or has
been employed for 120 calendar days (whichever comes first) of their initial appointment. A CCA
who has previously satisfied the 90/120 day requirement either as a CCA or transitional employee
(with an appointment made after September 29, 2007), will have access to the grievance procedure
without regard to his/her length of service as a CCA. Further, while in any such grievance the
concept of progressive discipline will not apply, discipline should be corrective in nature.

In the case of removal for cause within the term of an appointment, a CCA shall be entitled to
advance written notice of the charges against him/her in accordance with the provisions of Article
16 of the National Agreement.

Article 16.1 requires that discipline be “corrective in nature, rather than punitive.” Historically, almost
all our arbitrators have read this to mean that, for most types of misconduct, discipline must be “pro-
gressive. See Defense No. 5, below. However the Das award provides the following concerning CCA
discipline grievances:

"While in any such grievance the concept of progressive discipline will not apply, disci-
pline should be corrective in nature."

This raises the issue of exactly how to differentiate the rights of CCAs from those of career carriers

since the provision that requires progressive discipline does not apply to CCAs, but the requirement
that discipline should be corrective still does. Regional Arbitrator Brown's award in C-31128, below,
clarifies this issue. Although it is not binding on other arbitrators, it should be highly persuasive.

Finally remember not to argue in a CCA grievance that discipline should be "progressive"..Doing so
will merely give management a convenient target to attack and may distract attention from the real is-
sues. Arguing that the discipline was punitive and not corrective should be sufficient.

Case Example

Grievant is employed in a recently created job category (“CCA”) which was detailed in
the interest arbitration award of National Arbitrator Shyam Das issued January 10,
2013. Previously a similar but not identical employment category was covered by mod-
ified discipline language that specifically limited an arbitrator’s authority to determining
guilt or innocence of a charge, but precluded arbitrator modification of the penalty. In
the case of a CCA, there is no such limitation (both clauses are set forth above). What
still remains to differentiate the rights of CCAs from those of career carriers is a provi-
sion that the requirement for progressive discipline does not apply to CCAs, but the
agreement still provides that discipline should still be corrective.

This is an agreement in which progressive discipline is rather closely defined, with lan-
guage outlining ascending levels of discipline ranging from warning to removal. The
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elimination of those detailed requirements does not nullify the JCAM requirements that
discipline be appropriate to the offense and corrective, and the latter requirement is re-
affirmed in the Das award. There also remains the right of the Service to immediately
remove an employee for an egregious offense, such as theft of mail, physical assault,
workers compensation fraud, etc.

The concept of “corrective rather that punitive” is usually defined in terms of progres-
sive discipline, but the inclusion of the term “corrective” here in the same section in
which the requirement for progressive discipline is eliminated requires that there be an
accommodation between these two provisions. Quite obviously, a removal is not “cor-
rective” in the context of employment by the Postal Service, as it is final. It is therefore
necessary to evaluate discipline with that in mind, and it would seem that an appropri-
ate approach is to determine whether there is a showing that the employee is incorrigi-
ble. i.e. most likely cannot be brought into compliance with the rules.

* * * *

CONCLUSION There was not just cause for removal, because removal is not corrective
in nature and there was no showing here that Grievant was incorrigible or had commit-
ted an offense that rose to the level of one justifying immediate removal. The removal
is to be rescinded and expunged from the record, and its place there shall be substi-
tuted a 7-day suspension. (C-31128)

Supporting Cases

C-31128 Arbitrator Brown, January 2, 2014
C-31172 Arbitrator Roberts, February 4, 2014
C-31174 Arbitrator Bahakel, January 24, 2014
C-31179 Arbitrator Durham, January 18, 2014
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Chapter 2—Defenses to Discipline

Just Cause

Every NALC shop steward learns that if management wants to discipline or discharge a carrier, it
must have “just cause.” This is required by the second sentence of Article 16.1 of the National Agree-
ment.

Section 1. Principles

In the administration of this Article, a basic principle shall be that discipline should be corrective in
nature, rather than punitive. No employee may be disciplined or discharged except for just cause
such as, but not limited to, insubordination, pilferage, intoxication (drugs or alcohol), incompetence,
failure to perform work as requested, violation of the terms of this Agreement, or failure to observe
safety rules and regulations. Any such discipline or discharge shall be subject to the grievance-
arbitration procedure provided for in this Agreement, which could result in reinstatement and
restitution, including back pay.

The just cause requirement is extremely important because it guarantees job security for letter carri-
ers. Unless there is just cause, a carrier has a right to keep his or her job. Furthermore, management
bears the burden of proving just cause when it disciplines or discharges a carrier.

It is not possible to give a simple one sentence definition of “just cause.” It is a term that came from
collective bargaining agreements. For decades, almost all labor contracts have required just cause for
discipline or discharge. The labor arbitrators hearing discipline grievances under these contracts had
to apply this language in deciding whether to uphold or reverse discipline. As they wrote thousands of
arbitration awards over many years, they developed an approach for deciding whether an employer
had shown that discipline or discharge was fair, or justified.

Carroll R. Daugherty was probably the first arbitrator to summarize this approach in an arbitration de-
cision.® He expressed it as a series of questions or “tests.” If a disciplinary action passed each of the
“Seven Tests,” as he called them, then it was for just cause. If the discipline failed even one test then
it was not for just cause. All labor arbitrators should be familiar with the “Seven Tests,” which have
been quoted, argued and written about by uncounted advocates, arbitrators and scholars.

NALC and the Postal Service have agreed on the following working definition of just cause which is
loosely based on Daugherty’s “Seven Tests.” It appears under section 16-1 of the JCAM.

Just Cause Principle

The principle that any discipline must be for “just cause” establishes a standard that must
apply to any discipline or discharge of an employee. Simply put, the “just cause” provision
requires a fair and provable justification for discipline.

“Just cause” is a “term of art” created by labor arbitrators. It has no precise definition. It
contains no rigid rules that apply in the same way in each case of discipline or discharge.
However, arbitrators frequently divide the question of just cause into six sub-questions and
often apply the following criteria to determine whether the action was for just cause. These
criteria are the basic considerations that the supervisor must use before initiating disciplinary
action.

3 Enterprise Wire Company and Enterprise Independent Union, Volume 46 Labor Relations Reports p.359 (1966).
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¢ |s there a rule? If so, was the employee aware of the rule? Was the employee forewarned
of the disciplinary consequences for failure to follow the rule? It is not enough to say, “Well,
everybody knows that rule,” or, “We posted that rule 10 years ago.” You may have to prove
that the employee should have known of the rule. Certain standards of conduct are normally
expected in the industrial environment and it is assumed by arbitrators that employees should
be aware of these standards. For example, an employee charged with intoxication on duty,
fighting on duty, pilferage, sabotage, insubordination, etc., may be generally assumed to
have understood that these offenses are neither condoned nor acceptable, even though
management may not have issued specific regulations to that effect.

¢ |s the rule a reasonable rule? Management must make sure rules are reasonable, based
on the overall objective of safe and efficient work performance. Management’s rules should
be reasonably related to business efficiency, safe operation of our business, and the
performance we might expect of the employee.

¢ |s the rule consistently and equitably enforced? A rule must be applied fairly and without
discrimination. Consistent and equitable enforcement is a critical factor, and claiming failure
in this regard is one of the union’s most successful defenses. The Postal Service has been
overturned or reversed in some cases because of not consistently and equitably enforcing the
rules. Consistently overlooking employee infractions and then disciplining without warning is
one issue. If employees are consistently allowed to smoke in areas designated as No
Smoking areas, it is not appropriate suddenly to start disciplining them for this violation. In
such cases, management loses its right to discipline for that infraction, in effect, unless it first
puts employees (and the unions) on notice of its intent to enforce that regulation again.
Singling out employees for discipline is another issue. If several employees commit an
offense, it is not equitable to discipline only one.

¢ Was a thorough investigation completed? Before administering the discipline, management
must make an investigation to determine whether the employee committed the offense.
Management must ensure that its investigation is thorough and objective. This is the
employee’s day in court privilege. Employees have the right to know with reasonable detail
what the charges are and to be given a reasonable opportunity to defend themselves before
the discipline is initiated.

e Was the severity of the discipline reasonably related to the infraction itself and in line with
that usually administered, as well as to the seriousness of the employee’s past record? The
following is an example of what arbitrators may consider an inequitable discipline: If an
installation consistently issues 5-day suspensions for a particular offense, it would be
extremely difficult to justify why an employee with a past record similar to that of other
disciplined employees was issued a 30-day suspension for the same offense. There is no
precise definition of what establishes a good, fair, or bad record. Reasonable judgment must
be used. An employee’s record of previous offenses may never be used to establish guilt in a
case you presently have under consideration, but it may be used to determine the appropriate
disciplinary penalty. ® Was the disciplinary action taken in a timely manner? Disciplinary
actions should be taken as promptly as possible after the offense has been committed.

e Corrective Rather than Punitive The requirement that discipline be “corrective” rather than

21



“punitive” is an essential element of the “just cause” principle. In short, it means that for most
offenses management must issue discipline in a “progressive” fashion, issuing lesser
discipline (e.g., a letter of warning) for a first offense and a pattern of increasingly severe
discipline for succeeding offenses (e.g., short suspension, long suspension, discharge). The
basis of this principle of “corrective” or “progressive” discipline is that it is issued for the
purpose of correcting or improving employee behavior and not as punishment or retribution.

There is even more to “just cause” under NALC’s National Agreement with the Postal Service. Con-
tract language has added some specific requirements for discipline. For instance, Article 16, Section
8 requires higher management officials to “review and concur” before an employee is suspended or
discharged. Article 16, Section 10 prohibits management from using expired discipline as a basis for
further disciplinary action. In effect, these extra requirements have become part of “just cause” under
our contract.

Different Types of Defenses to Discipline

There are many arguments available to a shop steward who challenges a disciplinary action. This is
so because there are so many different elements within the just cause standard. The various ele-
ments of just cause, and the arguments that management did not have just cause to issue discipline,
can be divided into three main categories:

1) Management improperly prepared or imposed the discipline or improperly processed
the grievance. Much of the “just cause” requirement focuses on how management goes about
preparing to impose discipline and actually imposing the discipline. For instance, it must inves-
tigate the facts thoroughly before it decides whether to go ahead with discipline. This kind of
argument is known as a “procedural” or “due process” challenge to discipline.

2) Management failed to meet its burden of proof. Management bears the burden of prov-
ing that the grievant acted as charged. Proof of misconduct is called “the merits” of a discipli-
nary grievance because it is the heart of the matter. If the union can show that management’s
proof is weak or otherwise faulty, then there may not be just cause for the discipline.

3) Management imposed discipline that is too harsh. NALC often argues that the level of
discipline imposed was too severe. For instance, NALC may cite “mitigating circumstances.”
(To “mitigate” means to make less harsh or severe.) Or the union may argue that the discipline
was punitive rather than corrective and progressive. Although the carrier may have acted as
charged, we argue that management should have issued lesser discipline or none at all.

State Multiple Defenses Separately and Alternatively

The NALC will often try more than one of the above categories in a single case and sometimes will
use all of them. When multiple defenses are used they should be stated separately, and argued in the
order in which they are presented above. Thus, the summary of argument of the grievance of a letter
carrier with 32 years of service charged two months after the fact with discarding deliverable mail
might be as follows:

1) The discipline should be disallowed as untimely.

2) Even if the discipline was not untimely, the discipline should be disallowed because man-
agement failed to prove that grievant acted as charged.
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3) Even assuming that grievant acted as charged, the discipline imposed is too harsh given
grievant’s 32 years of discipline-free employment.

A series of arguments stated separately and alternatively (“even if”, “even assuming”), as above,
gives the arbitrator the maximum number of hooks upon which to hang his or her hat. Even if two of

the arguments are to be found totally unmeritorious, prevailing on whichever remains means at least
a partial win.

The remainder of this chapter is divided into three sections, one for each of the categories of de-
fenses described above. For each of the defenses, there is a “Case Examples” section providing one
or more quotes from arbitrations in which the defense was employed. Each defense also has a “Sup-
porting Cases” section which lists additional cases in which the defense was employed, showing the
NALC Computer Arbitration System “C” Number for each case, as well as the name of the arbitrator
and the date of the decision.
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1) Section One—Merits

Disputes about the correctness or completeness of the facts used to justify the discipline.

The Experienced NALC stewards and officers are familiar with the elements of just cause, the con-
tract’'s due process requirements and the many defenses to discipline that can be used to defend let-
ter carriers. Yet sometimes we can all lose sight of one truism that all experienced union advocates
eventually learn—most discipline cases are decided by the facts. Section two of this chapter dis-
cusses in great detail the various technical and due process arguments available in disciplinary
cases. To be sure, when these arguments are available they should be made. However, in the great
majority of successful discipline cases arbitrators make their decision based on the merits of the
case.

The defense that management failed to prove that the grievant acted as charged is available in every
discipline case. This is so because whenever management issues discipline, it assumes the burden
of proving that the grievant acted in such a way as to provide just cause for discipline. To meet this
burden, management must come forward with probative evidence sufficient to convince the arbitrator
that the misconduct with which the grievant has been charged actually occurred. Management’s proof
must be in the form of evidence. Arguments, assumptions, guesses, conjectures, allegations or spec-
ulations are not evidence. Testimony of a withess who has personal and direct knowledge is evi-
dence, as may be photographs, fingerprints or documents.

The union does not bear a corresponding burden—it does not have to prove that the grievant did not
act as charged. Instead, the union’s job is to poke holes in the proofs offered by management. This is
not to say that the union should waive its opportunity to present its side of the case. If the union can
prove through its own presentation of evidence that the grievant did not act as charged, so much the
better.

The arbitrator’s primary function in a typical discipline case is to weigh the evidence, to determine
whether the evidence is sufficient to conclude that management has met its burden of proof. In per-
forming this function the arbitrator must decide the weight, if any, to be given hearsay or circumstan-
tial evidence; and if witnesses have given testimony which is contradictory, the arbitrator must decide
who’s testimony is to be credited, and who’s discounted. Arbitrators also must decide the amount or
level of proof, or the “quantum of proof’ needed to support the charge.

When preparing a defense to discipline on the merits, you should look at other discipline cases hav-
ing the same charge. By doing so, you'll be able to identify the kinds of arguments and evidentiary
problems that may be specific to a certain charge. For example, the fact patterns found in falsification
of employment application cases are quite similar to each other, but are quite different from the fact
patterns found in cases in which discarding deliverable mail is charged—and the methods used by ar-
bitrators to resolve disputes of fact in the two kinds of cases is also quite different. Chapter six of this
publication provides guidance on handling many of the more common disciplinary charges such as
attendance, accidents and unauthorized overtime.

The awards by Arbitrator David Dilts in case C-23961 and Arbitrator David Goodman in case C-15714
are both striking examples of how a thorough independent investigation by the Union destroyed what
would otherwise have been an open-and-shut management cases. Both are highly recommended
reading.

24



Definition of Burden of Proof

The phrase, burden of proof, is actually a combination of two different concepts that develop in a
case. Stewards should keep them in the mind as they investigate and prepare their cases.

The first element is the burden of persuasion. This burden never shifts when the case is reviewed
and is borne by the party initiating the action.

In contract cases the union has the ongoing burden of persuading the arbitrator that a contractual vio-
lation occurred. The reason this burden falls upon the union is that the National Agreement gives
management the right to make many decisions affecting the wages, hours and conditions of employ-
ment of letter carriers. However, these rights are not absolute. Article 3 specifically states that these
rights are “subject to the provisions of this Agreement” and must be “consistent with applica-
ble laws and regulations.” The Article 15 Grievance Procedure describes the procedure by which
the union may seek relief if they believe management has not lived up to the provisions of the agree-
ment. Thus, as the party claiming a violation of the contract, the union has the affirmative burden of
persuasion to establish the contract violation as fact.

Discipline cases are different. Because Article 16 states that, “No employee may be disciplined or dis-
charged except for just cause...” management has contractually assumed the burden to prove there
was just cause for any disciplinary or discharge action it takes against a Letter Carrier.

The second element of the burden of proof is sometimes known as the burden of going forward
with evidence. This burden shifts throughout the hearing as each party meets the burden of proof
relative to an argument to an argument or contention.

Arbitrator Hugh W Babb explained these concepts in this way

While the burden of proof remains on the party affirming (claiming) a fact in support of
its case and does not change in any aspects of the cause, the weight of the evidence
shifts from side to side as the hearing proceeds, according to the nature and strength of
the proofs offered in support and denial of the main fact to be established. (29 LA 358,
June 27, 1957)

Arbitrator James T. Dunne spoke to this issue as well as it relates to a disciplinary case saying:

“Burden of proof is both initial and ultimate. It remains initially with the company until it
makes out a prima facie case. It rests ultimately with the company if proof of excuse is
established by the union.”(51 LA 174, March 7, 1967).

Prima Facie Case

A literal translation of the term prima facie would be “first face,” or as we would say in modern Eng-
lish, “on the face of it.” It means that, standing alone and unrebutted, the evidence presented by the
moving party would warrant a conclusion which supports that party’s allegations.

In an arbitration hearing, the party bearing the burden of persuasion has the initial obligation to estab-
lish a prima facie case. If it fails to do so, the arbitrator may make a ruling that effectively ends the
proceeding. However, if the moving party establishes a prima facie case, the burden of going forward
with evidence shifts to the opposing party.
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In a non-disciplinary case, the union must present sufficient evidence to establish there was a con-
tractual provision limiting management’s rights and that such a limitation was exceeded or not fol-
lowed. If the union is able to do so, management must then produce evidence refuting the union’s
case or excusing its own actions.

In a disciplinary case, management has the initial obligation to go forward and establish that there
was enough evidence in the record to support the conclusion there was just cause for the discipline. If
they do so, the burden shifts to the union to prove management’s contentions false or to provide justi-
fication for the employee’s actions.

The conclusion to be drawn is that while one party will retain the obligation to persuade the arbitrator
of their position as an underlying principle in any arbitration, once they have established a prima facie
case, the burden shifts to the opposing side to rebut that case. If they fail to do so, the arbitrator will
find for the moving party.

Types of Proof

According to Black’s Law Dictionary, the definition of proof is:

The effect of evidence. The establishment of a fact by evidence. Any fact or circum-
stance which leads the mind to the affirmative or negative of any proposition. The con-
viction or persuasion of the mind of a judge or jury by the exhibition of evidence, of the
reality of a fact alleged.

“Proof’ is the establishment by evidence of a requisite degree of belief concerning a fact
in the mind of the trier of fact or the court.
(emphasis added)

Thus it is clear that proof is established by the production of evidence. Evidence is established in
three ways: the oral testimony of withesses and/or the production of documentary or physical evi-
dence.

Oral Testimony is evidence which is given by word of mouth; the ordinary kind of evidence given by
witnesses in court or arbitration hearings. There are several types of oral testimony:

Eyewitness testimony is the oral expression by a witness of about an event or act to which
the witness was present in some manner. The witness recounts what he personally saw,
heard, felt, or perceived. For example, an employee who witnessed an accident may be called
to testify about what he saw.

Expert Testimony is the opinion of a person who possesses special skills or knowledge in
some particular science, profession, or business which is not common to the average person
and which is possessed by the expert by reason of special study or expertise. For example, al-
though the expert witness did not see an accident occur, she may be called to express an
opinion as to matters involved in the accident based upon her investigation and expertise.

Documentary Evidence is that which comes on some form of paper or other material substance and

would included documents, forms, records, files, written statements, notes, photographs, charts,
graphs, written policies and memoranda.
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Physical Evidence includes any inanimate objects admissible for the purpose of proving a fact, such
as a scanner, pieces of mail, a postal vehicle, or a visit to the location of an event.

Types of Evidence

Direct Evidence is proof offered in the form of testimony from a withness who actually saw, heard or
experienced the subject of interrogation. It is evidence, which if believed, proves existence of a fact
without inference or presumption. That is, it establishes the existence of a fact without the intervention
or assistance of the proof of any other fact.

This is the strongest form of evidence and unless specifically rebutted or not believed, will generally
be accepted as fact.

Circumstantial Evidence is testimony that is not based on actual personal knowledge or observation
of the facts in question, but of other facts from which deductions are drawn.

For example, a supervisor testifies that she saw a carrier place something in his coat pocket but did
not actually see what is was. When the carrier’s pocket is emptied a piece of registered mail is found.
While the supervisor did not actually see the carrier put the mail in his coat pocket it is inferred that
the carrier put the registered mail in his pocket.

Circumstantial evidence can be very persuasive unless a plausible alternative explanation can be
made.

Hearsay Evidence is testimony of a statement made by someone else being offered as proof of the
matter being stated. The general rule is that a witness may tell only what he or she personally ob-
served through one of his or her own senses. A withess cannot tell what was learned from someone
else second hand.

For example, testimony from Supervisor Jones that Frank Smith told her that he saw Carrier Bob put
the letter in his pocket, would be direct testimony about what Smith told Jones and might be sufficient
to prove that Smith uttered those words, but it could not be given much weight as proof that Carrier
Bob put the letter in his pocket. In most cases, an arbitrator will probably not allow this kind of testi-
mony if it was objected to by the opposing advocate.

Some forms of documentation can be considered hearsay. For example, an NCIC computer printout
showing that a carrier had been convicted of a crime would be hearsay; as it is a record of a record,
not the actual document itself. An authenticated copy of the actual court record showing the convic-
tion would be direct evidence.

Case Examples

Burden of Proof: See also Quantum of Proof

In industrial discipline, as in the criminal justice system, an employee is deemed to be innocent of charges against
him until proved otherwise, and the burden of such proof lies with the employer in industrial discipline, as it does
with the state under our criminal justice system. (C-04891)

Under these facts, | certainly have not given any weight to the denials of wrongdoing of the Grievant. | do not find
him innocent of wrongdoing. On the charge of improperly imbibing on duty and/or being intoxicated on the job, |

27



hold merely that Management at hearing completely failed to prove its case. That is, after all, the burden assumed
by it in discipline and discharge cases under the contract. (C-04711)

Circumstantial Evidence

Evidence can be either direct or circumstantial. Direct evidence exists when a trier of fact must conclude only that
the evidence is credible to establish the truth of asserted facts. An example of direct evidence would be testimony
from a witness that he saw one person shoot another. A trier of fact would only have to conclude that the testi-
mony of the witness was credible in order to reach a conclusion that the fact asserted, the shooting, was true.

Circumstantial evidence is different. It requires not only a conclusion about the credibility of testimony from a wit-
ness but also the use of inferences. Circumstantial evidence requires an arbitrator to infer that asserted facts are
true in a way that is unnecessary when direct evidence is the basis of a decision. Circumstantial evidence that a
witness saw a shooting would be testimony from the individual that he or she was near a place where the person
had been shot, at a time when the person had been shot, and that the witness saw a particular person running
away from the scene . In order for an arbitrator to reach a conclusion that the accused shot the person, it would
be necessary to infer not only that testimony from the witness is credible but also that the presence and flight of
the person seen leaving the scene established that the individual shot the victim .

The value of circumstantial evidence depends on the strength of the inference which can be drawn from estab-
lished facts. If circumstantial evidence is ambiguous and permits several different inferences to be drawn, then
the evidence is weak and generally will not establish the truth of the proposition for which it has been offered. The
force of circumstantial evidence depends on its capability of removing other reasonable explanations except for
the proposition it has been offered to support. Circumstantial evidence may be more reliable than direct evidence,
but it is necessary for other reasonable explanations to be eliminated; and it should not leave legitimate questions
unresolved. (C-10269, Arbitrator Snow)

The reality is that people who do wrong seek to avoid doing it in the sight of direct witnesses. If only direct eye
witness testimony was acceptable to prove a case, and circumstantial evidence, as a matter of law, were insuffi-
cient, then very few wrong doers would ever be brought to justice . To the contrary, circumstantial evidence is
every bit as valid as direct evidence and may be utilized by the Service to prove the wrong doing of the carrier . . .
. The critical question, therefore, is not whether the evidence is circumstantial but whether the circumstantial evi-
dence was sufficiently “clear and convincing” to establish guilt . (C-02913, Arbitrator Seidman)

*kk

Hearsay Evidence

The best evidence that could have been presented as proof of management’s statement of facts regarding July
10 was testimony from those individuals who were present when the events occurred. The Employer failed to
present those witnesses, and the burden of going forward with such testimony cannot now be shifted to the
Union. The grievant denied any wrongdoing at 604 Sunset on July 10, and there was no credible evidence to
rebut his version of the facts. By failing to prove the events of the precipitating incident, the Employer has failed to
set forth justification for terminating the grievant. (C-04710)

The Postal Service relies entirely upon written hearsay. The Arbitrator cannot recall any other instance among the
more than 1,500 discharge and discipline cases he has heard where an employer attempted to prove its case
through written statements. As the Union argues, hearsay evidence is notoriously unreliable. Hearsay is a state-
ment or assertion that is made by someone other than a testifying witness which is offered in evidence to prove
the truth of the matter asserted. Thus, hearsay may consist either of an oral statement supposedly made by an
absent accuser to a testifying witness, or the written statement of an absent declarant. Hearsay is considered to
be unreliable because it is not made under oath and since the declarant is not available for cross-examination to
be tested for perception, memory, communication, veracity and bias. Thus, in the absence of some well under-
stood statutory or common law exception, hearsay evidence, even informally admitted, will be either totally ex-
cluded from consideration, or will be given less weight than conflicting plausible direct or circumstantial evidence

Moreover, the Postal Service offered no explanation, including unavailability or unwillingness to testify, why it did

not attempt to call any of those three declarants as witnesses. It is well-established that, at the very least, an arbi-
t